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The Jurisprudence of Security: Independence, Freedom, and the 

American Defense Apparatus 
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Dear United States of America,  
To the international legal observer, the United States Constitution is as much a pragmatic 
pact for survival as it is a charter of human rights. The American legal system recognizes 
a fundamental, sobering reality: the lofty propositions of independence and liberty are 
merely theoretical without the structural capacity to secure them against external 
coercion. The preamble of the Constitution itself mandates the state to "provide for 
the common defense," establishing security not as an alternative to liberty, but as its 
necessary precondition. 
The architects of the American republic held a profound legal and cultural distaste to 
standing armies, viewing them through the lens of European history as essential 
instruments of tyranny. Consequently, the constitutional framework surrounding 
national security was built upon a deliberate fracturing of power. Congress alone is 
vested with the authority to declare war and appropriate military funding – explicitly 
limited by Article I to two-year increments to prevent unchecked military growth. At the 
same time, the President was designated Commander-in-Chief. This firm 
subordination of the military to civilian leadership remains a masterclass in legal 
architecture, designed to ensure that the machinery of security does not consume the 
very republic it was built to protect. 
The historical trajectory of American security is distinctly mirrored in its institutional 
evolution. In 1789, the First Congress established the Department of War – the American 
equivalent to a Ministry of War. For over a century and a half, the legal and strategic 
framework was largely two-fold: the nation was either securely at peace, relying on 
geographic isolation, or it formally mobilized for distinct periods of declared war. 
However, the catastrophic scale of the mid-twentieth century and the dawn of the atomic 
age necessitated a profound jurisprudential and structural shift. The National Security 
Act of 1947 radically reorganized the military apparatus, unifying the armed branches 
and ultimately establishing the Department of Defense. 
The historical transition from the Department of War to the Department of Defense 
following World War II represented more than semantic rebranding; it codified a newly 
integrated global security posture. This post-war reorganization formally shifted the 
United States from a model of reactive, temporary mobilization to one of continuous 
administrative and strategic readiness. Recently, this institutional paradigm experienced 
a notable shift.  
 
 
 



 

 
 
In the fall of 2025, Executive Order 14347 authorized the redesignation of the 
Department of Defense with the secondary title “Department of War” for use in non-
statutory executive communications. This executive action has generated polarized legal 
and policy discourse regarding U.S. military intent. 
Supporters argue the secondary title accurately reflects the nation's contemporary 
strategic reality. From this view, the redesignation is a necessary rhetorical recalibration 
designed to project a narrative of offensive readiness and deterrence. Proponents assert 
that explicitly signaling a capability and willingness to engage in conflict is essential to 
securing U.S. sovereignty and deterring adversaries. Conversely, detractors argue the 
redesignation projects unnecessary hostility that could destabilize international norms. 
Critics contend that abandoning the "defense" framework in favor of an explicitly martial 
title signals an aggressive, rather than protective, foreign policy. This shift, they argue, 
risks alienating diplomatic allies and escalating regional security dilemmas by 
normalizing a posture of perpetual offense. 
How then, does the American legal psyche reconcile this massive, permanent defense 
apparatus with its foundational ethos? To understand this, one must understand what 
"freedom" means to the American people. 
In the United States constitutional tradition, freedom is fundamentally defined 
as negative liberty – the absolute right of the individual to exist free from arbitrary 
interference, coercion, or subjugation by the state or foreign powers. Therefore, the 
national security apparatus is legally and philosophically justified only insofar as it acts 
as the perimeter wall safeguarding this internal sphere of autonomy. The military and 
intelligence sectors do not create freedom; they secure the sovereign borders within 
which the civilian "pursuit of happiness" can legally occur. 
Crucially, maintaining this perimeter has consistently tested the boundaries of 
constitutional law. Centuries of conflict have repeatedly generated immense friction 
between the imperatives of state security and the preservation of civil liberties. From the 
suspension of habeas corpus during the Civil War to modern, complex debates 
surrounding digital surveillance and executive war powers, the American legal system is 
forced to continuously recalibrate. This history is not one of glorifying conflict, but of 
sober, often painful, legal adjustment. The true triumph of the United States legal system 
is its enduring, rigorous effort to subject a formidable national security apparatus to the 
strict rule of law. It demonstrates a pragmatic recognition that independence is a 
continuous structural effort, ensuring that the defense of the republic ultimately serves 
to perpetuate, rather than extinguish, the fundamental freedom of its people.   
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